We recognize that Cooley's previous discipline involved  incidents
of possible insubordination involving work refusals.     At the  time of the
dryer pilot incident,  Cooley had not yet completed his one-year probation
and was clearly at risk for any future acts of insubordination.    The
Judge could have concluded that Ottawa proved that Cooley1 s language was
a separate and serious basis for discharge.    However,   the judge concluded:

After careful review of the record,   I conclude and
find that the testimony and evidence adduced in this
case does not support a conclusion that the respondent
would have fired Mr.   Cooley for the manner  in which
he communicated his work refusal to his supervisor,

4 FMSHRC at 1048.    We conclude that substantial evidence supports  the
judge's interpretation of the evidence and his rejection of Ottawa's
position.

In conclusion, we find substantial evidence in. the record to support
the judge's conclusion that Cooley engaged in a protected work refusal
and that his termination, based in part on that protected activity,
violated section 105(c)   of  the Mine Act.     Ottawa did not prove  that it
would have discharged Cooley in any event  for his unprotected use of
profanity and is therefore liable for its unlawful action.   IJ

Issues remain concerning the judge's remedial order.     The judge
ordered Cooley reinstated with back pay but failed to award  interest.
The back pay award was based on data submitted by the Secretary,  which
utilized the dryer operator's rate of pay.     Ottawa alleges that such
calculations are in error because Cooley was a laborer at the time the
discharge occurred.    The Secretary argues that the award should have
included Interest.

The record reflects,  and the judge held,   that Ottawa discriminated
against Cooley by discharging him.    The Secretary's case did not involve
allegations that Cooley's withdrawal of his bid for  the operator's job
resulted from discrimination.    Cooley's testimony shows that he withdrew
his bid for numerous reasons which did not Involve the lighting procedure,
Tr.  44-45,  64-65, Cooley Deposition 3-7.    Cooley had voluntarily with-
drawn his bid, without retaliation or conflict,  before the incident that
resulted in his illegal discharge.    The record does not support a con-
clusion that the withdrawal of his bid in any way affected  the events

I]      We note that Ottawa prohibited manual lighting of   the dryer after
the events  in this case.     It would  thus  appear  that  this dispute will
not arise again.
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